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INTEREST OF AMICI CURIAE
Amici curiae are thirty-four members of the New York City Council
(two-thirds of its 51 members) comprising the Progressive Caucus and the Black,
Latino, and Asian Caucus, as well as United States Congressman Hakeem Jeffries,
Manhattan Borough President Gale Brewer, and New York City Public Advocate
Letitia James,i who together focus on, intеr alia, using the democratic process to
strengthen relationships between the New York City Police Department ("NYPD")
and the communities it serves, including through advocating for greater police
accountability and transparency. Amici, are the elected representatives of a
substantial portion of New York City's population and have a substantial interest
in this case and offer the Court a unique perspective on the importance of affirming
the decision below.
As an example of Amici's continuing efforts to increase transparency and
accountability of the NYPD, the City Council passed legislation on August 3, 2016
to collect and record information on the use of force by police, and Congressman
Jeffries introduced the Excessive Use of Force Prevention Act of 2015, legislation
that will make the deployment of a chokehold unlawful under federal civil rights
'
Further information about Amici and their interest in this case is included in
Appendix A.
2

The decision, order, and judgment (one paper) below (Hon. Alice
Schlesinger, J.) is cited as "Decision." The Brief of Petitioner-Respondent is cited
as "Pet. Br." The Brief of Respondent-Appellant is cited as "City Br."
1

law.3 In addition, Manhattan Borough President Brewer sponsored Local Law 11
of 2013, known as the "Open Data Law," which made substantial amounts of City
government data available to the public and Public Advocate James filed a petition
to unseal the grand jury minutes in the case involving Eric Gainer's death.
Moreover, as further described below, the City Council created and oversees the
Civilian Complaint Review Board (the "CCRB"), which was specifically intended
to increase transparency and accountability surrounding the NYPD's handling of
civilian complaints against the police, but which improperly denied the
Petitioner-Respondent's information request at issue on this appeal.
Certain Amici, including members of the City Council and the Public
Advocate, have also previously filed friend-of-the-court briefs as part of their
mission to promote police accountability and reform, including in an action
concerning racially motivated stop-and-frisk policies. See, e.g., Floyd v. City of
New York, 959 F. Supp. 2d 540 (S.D.N.Y. 2013). Here, Amici similarly believe
that, as elected officials answerable to the public of New York City, their

3

Mayor de Blasio Signs Legislation Improving Transparency Regarding
use of Force by Police Ofлcers, Adding More Oversight to the Department of
Probation, The Official Website of the City of New York (Aug. 3, 2016),
http://www1.nyc.gov/office-of-the-mayor/news/648-1 б/rnayоr-de-blasиo-signslegislation-improving-transparency-use-force-police-officers (describing a
"package of legislation [designed to] ensure that the City better understands the use
of force by the Police Department, increasing transparency and accountability").
See

2

perspectives on the vital importance of transparency

and in disclosure of the

records at issue—in advancing police reform will be helpful to the Court.
Amici urge the Court to affirm the decision below overturning the CCRB's
determination to deny Petitioner-Respondent's request for the summary
information at issue in this case.4 Amici also agree with the arguments advanced in
Petitioner-Respondent's brief, which we will not duplicate here. Amici
respectfully submit this brief to explain the CCRB's history and statutory mandate
to inform the public about its performance of its duties, which includes making the
information that Petitioner-Respondent seeks here available to the public. Amici
also explain the important benefits of providing public access to such information
in connection with ongoing police reform efforts and building public trust in the
NYPD.
INTRODUCTION AND SUMMARY OF THE ARGUMENT
On July 17, 2014, NYPD Officer Daniel Pantaleo placed Eric Garner in a
"chokehold" in the course of arresting Mr. Garner for allegedly selling loose
cigarettes. Mr. Garner died soon thereafter as a result of injuries sustained during
his arrest. Chokeholds are prohibited by NYPD policy, but are employed with

4

Amici do not address herein the merits of Civil Rights Law § 50-a, including
whether that statute should be repealed or amended.

See Al Baker, J. David Goodman, & Benjamin Mueller, Beyond the
Chokehold: The Path to Eric Gàrпет's Death, The New York Times (June 13,
5

3

some regularity as set forth in the CCRB's report on chokehold allegations that
was commissioned in response to Mr. Garner's death. See A Mutated Rule: Lack
of Enforcement in the Face of Persistent Chokehold Complaints in New York City,
CIVILIAN COMPLAINT BOARD, (2014), http://www.nyc.gov/html/ccrb/downloads/
pdf/Chokehold%20 Study_20141007.pdf (providing aggregate data concerning
chokehold allegations) [hereinafter, the "Chokehold Study"].
The attack on Mr. Garner was caught on video, which became widely
circulated on the Internet and social media. See Decision at 1. A grand jury
declined to indict Officer Pantaleo, leading to public criticism and calls for police
accountability, see id. at 13, including from members of the City Council and other
elected officials. The incident also spurred demonstrations and calls for officer

2015), http ://www.nytimes. coni/20 1 5/Об/14/nyrеgиоп!eric-garnеr-pоlјcеchokehold-staten-island.htrnP r-0.
See NYC Council Member Rosie Mendez Statement in Eric Garner Case,
ROSIS MENDEZ MANHATTAN DISTRICT 2'S NEW YORK CITY
COUNCILWOMAN, ("Communities of Color are upset, as those that have
committed these acts of violence do not suffer any consequences. I stand
alongside my colleagues to say this is not just.... We need a systemic change.");
see also Gloria Pazmino, Council members shaken by Garner decision, Politico
(Jan 3, 2014), http://www.politico.com/states/new-york/cityhall/story/2014/12/council-members-shaken-by-garner-decision-017903; see also
Eric Garner, Public Advocate for the City of New York,
http://pubadvocate.nyc.gov/search/node/eric%20gam er; see also Statement on the
Staten Island Grand Jury decision in the death of Eric Garner, Manhattan Borough
President: Gale Brewer, http://manhattanbp.nyc.gov/html/home/
home archјveб.shtml.
4

accountability and systemic change of NYPD practices that reverberated
throughout New York and the rest of the country.
On December 18, 2014, Petitioner-Respondent Justine Luongo, the
Attorney-in-Chief of Legal Aid's Criminal Defense Practice, submitted a letter to
the CCRB pursuant to the Freedom of Information Law ("FOIL")8 seeking a
summary of its records regarding Officer Pantaleo. See Decision at 1-2.
Following the CCRB's denial of this request, on February 18, 2015,
Petitioner-Respondent filed a petition seeking an order directing the CCRB's
Records Access Officer to provide a summary of the CCRB's records regarding
Officer Pantaleo indicating: (a) the number of substantiated complaints against
Officer Pantaleo before the Garner incident; and (b) any CCRB recommendations

made to the NYPD based on such substantiated complaints (hereinafter, the
"Summary Information"). See Decision at 1. On July 17, 2015, the trial court
granted the petition, finding that the Summary Information was not a "personnel
See Development in the Law Policing: Introduction, 128 Harv. L. Rev. 1707,
1708 (2015) (discussing response to news of non-indictment); see also J. David
Goodman & Al Baker, Wave of Protests After Grand Jury Doesn't Indict Officer in
Eric Garner Chokehold Case, The New York Times (Dec 3, 2014),
http://www.nytimes.com/2014/12/04/nyregion/grand jury-said-to-bring-nocharges-in-staten-island-chokehold-death-of-eric-garner.html?_r=0.
8

Under FOIL, New York residents can seek to obtain access to governmental
agency records, which, as other Amici explain, is an important tool to hold
government actors accountable. See generally Brief of Amici Curiae, the
Reporters Committee for Freedom of the Press and 20 Media Organizations in
Support of Petitioner-Respondent, filed on August 15, 2016.
5

record" covered by Civil Rights Law ("CRL") § 50-a, and that, even assuming it
were, the release of the Summary Information was "unlikely to cause any harm to
Pantaleo as contemplated by 50-a." See Decision at 14. This appeal followed.
The court below was correct to hold that, because the CCRB is independent
of the NYPD and does not have the power to impose discipline, CRL § 50-a has no
application to the Summary Information, and thus the CCRB must grant
Petitioner-Respondent's proper FOIL request. See Decision at 14; see also Pet. Br.
at 10-17. Moreover, the City's argument that aпy information "derived from" the
CCRB's investigations of civilian complaints against individual officers
including summary or statistical information

constitutes a "personnel record"

shielded from disclosure by CRL § 50-a is erroneous.9 That is not the law, nor
should it be.

First, the Summary Information being sought from the CCRB's records are
not protected information from Officer Pantaleo's personnel records. Rather, the
seeking of this infothiation is consistent with the CCRB's statutory purpose and
longstanding practice of making NYPD disciplinary decisions more transparent to
the public. Ever since the City Council reconstituted the CCRB as a civilian
9

Although Corporation Counsel for the City of New York represents the
CCRB in litigating this appeal, Amici note that the CCRB is an independent
agency, not merely an organ of the City administration, and reports to the City
Council in addition to the mayor. See City Charter § 440(b)(1) (CCRB's members
are appointed by the mayor, police commissioner, and city council); id. §440(c)(б)
(CCRB reports to the mayor and city council).
б

agency separate from the NYPD, a key component of the CCRB's statutory
mandate has been to keep the public informed of the CCRB's performance of its
duties. The CCRB routinely publishes statistics from its database and summaries
containing information relating to its investigative work and recommendations to
the NYPD, and also has provided data pertaining to individual officers' complaint
history, precisely the kind of information sought here. The mere fact that the
NYPD places something in a personnel file (or might do so) does not alone bring it
within the scope of CRL § 50-a. Otherwise, it runs the risk of taking a narrow
exception and having it swallow the whole. The City's attempt to block the
disclosure of this clearly pertinent and disclosable information is inconsistent with
its own past practices and represents a plain attempt to obfuscate, when it is widely
accepted that greater transparency is needed.
Second, even if the Summary Information constitutes a "personnel record"
(and it does not), CRL § 50-a affords courts broad discretion to order the release of
information if in the public interest. Here, making this information available to the
public is vitally important not only to designing effective police reforms, but also
to building community trust in the police, which even law enforcement
professionals, including the NYPD's new Commissioner, agree is necessary to
effective and fair policing.

7

Since Mr. Garner's death, the public's attention on NYPD officers' training

and discipline has intensified, particularly with respect to patrolling in
communities of color. But the CCRB's failure to provide public access to the
Summary Information hinders Amici's ability to oversee the agency, and also
prevents meaningful public debate on how police accountability systems may have
been implicated in Mr. Garner's death and thus how they should be reformed going
forward. These factors overwhelmingly weigh in favor of affirming the decision
below ordering the Summary Information to be released.
Providing access to the Summary Information is not only required by law,
but will enable the public and Amici to engage in an active and informed dialogue
about important police reforms.

ARGUMENT
I.

THE COURT BELOW CORRECTLY HELD THAT THE SUMMARY
INFORMATION IS NOT A PERSONNEL RECORD
A.

Public Access To The Summary Information Is Required By The
CCRB's Mandate To Keep The Public Informed About the
CCRB's Operations and Issues Affecting Police-Community
Relations

The CCRB, as it is currently constituted, was created by City Council
legislation signed into law by then-Mayor David Dinkins in 1993. See NYC
Charter § 440; see also About CCRB — History, NYC Civilian Complaint Review
Board, http://www.nyc.gov/html/ccrb/html/about/history.shtml (hereinafter
"CCRB History"). Although the City Council had experimented with different
8

versions of a "civilian complaint review board" to handle civilian complaints
against the police before 1993, each of these prior iterations was housed within the
NYPD and consisted—at times in part, and at times entirely

of NYPD

representatives. See CCRB History. The 1993 legislation, which recreated the
CCRB as an all-civilian agency independent of the NYPD, was enacted following
"extensive debate and public comment," galvanized in part by the "Tompkins
Square Park incident" in 1988, in which video footage showed NYPD officers
"striking people with nightsticks, kicking people who were on the ground, and
covering their shields to hide their identity." Id. 10
The City Council (and the public it represents) viewed civilian control and
independence from the NYPD as essential elements to instill public confidence in
the CCRB's oversight of the NYPD, as expressed in the preamble to the CCRB's
enabling statute:
It is in the interest of the people of the city of New York
and the New York city police department that the
investigation of complaints concerning misconduct by
officers of the department towards members of the public
be complete, thorough and impartial. These inquiries
must be conducted fairly and independently, and in a
The City ignores this history in its brief, suggesting that the creation of the
CCRB as a separate civilian-run agency independent of the NYPD can be ignored
as inconsequential. See City Br. at 5 ("The CCRB has existed in New York City
since 1953 ...."); id. at 15 (arguing that the CCRB's records should be treated the
same as those of "other municipalities that have not chosen to create a civilian
complaint review board or that have chosen to house such a board within the police
department").
10

9

manner in which the public and the police department
have confidence. An independent civilian complaint
review board is hereby established as a body comprised
solely of members of the public with the authority to
investigate allegations of police misconduct as provided
in this section.
NYC Charter § 440(a) (emphasis added).
One of the perceived benefits of creating an independent, civilian-run
agency to handle complaints by civilians against police officers, and one of the
principal motivations for the 1993 legislation, was to remove the shroud of secrecy
surrounding the NYPD's disciplinary decision-malting process. Thus, in addition
to charging the CCRB with investigating and recommending discipline in
individual cases, the CCRB's enabling statute expressly charges it with keeping the
Mayor, the City Council, and the public informed of its performance of its duties."
As the CCRB itself has explained, it has a statutory "mandate to infoin the
public and New York City elected officials about agency operations, complaint
activity, case dispositions and police department discipline." See News, Reports &
Statistics, NYC Civilian Complaint Review Board, http://www.nyc.gov/html/
ccrb/html/news/news.shtml. Historically, the CCRB has provided monthly

1
See NYC Charter § 440(c)(б) ("The board shall issue to the mayor and the
city council a semi-annual report which shall describe its activities and summarize
its actions."); id. § 440(c)(7) ("The board shall have the responsibility of informing
the public about the board and its duties, and shall develop and administer an
on-going program for the education of the public regarding the provisions of this
chapter.").
10

statistical reports setting forth aggregate details regarding its operations, findings
and police department action on substantiated complaints, as well as annual
comprehensive reports that provide relevant statistics and discussion of patterns in
complaints and discipline. The CCRB has also from time to time produced to the
public in-depth reports on important issues, such as the Chokéhold Study described
above. And, as further discussed below, until recently, the CCRB provided the
exact kind of records sought here pursuant to proper FOIL requests.
In refusing to grant the Petitioner's FOIL request in this case, however, the
CCRB failed to meet its statutory obligation to keep the public informed of its
performance of its duties, as the court below correctly held.
B.

The City's Argument That The Summary Information Is A
Personnel Record Ignores The CCRB's Mandate To Keep The
Public Informed And Would Prevent Disclosure of Plainly
Pertinent Information

The City asserts that CRL § 50-a precludes disclosure of the Summary
Information because it is contained "in a database ... of information derived from"
"personnel records." See City Br. at 19. The City argues that, if the law were
otherwise, "no agency would be able to maintain a database of information derived
from personnel records without sacrificing the records' conf dentiality under
§ 50-a." Id. at 19. Not only does the CCRB not maintain "personnel records"

within the meaning of CRL § 50-a, but there is nothing to support the City's

11

suggestion that a database of information "derived from" such records must be
treated as if it too were a personnel record.
The City's argument would require that none of the information "derived
from" the CCRB's routine work of taking in civilian complaints, investigating
them, and deciding whether to recommend discipline of individual officers to the
NYPD Commissioner could ever be made public if that information was ever used
in the evaluation of a police officer. This position is completely at odds with the
very purpose of the CCRB and the way it conducts itself. The CCRB as it
routinely publishes statistics and in-depth discussions of issues and trends that are
"derived from" its performance of its duties, and, in particular, produced a report
setting forth data on chokehold complaints in the Chokehold Study. The disclosed
information contained in these reports is "derived from" from the same CCRB
work to investigate civilian complaints and recommend discipline against
individual officers that the City here characterizes as "personnel records."
Moreover, as Petitioner-Respondent notes in her response brief, the CCRB
has previously provided information regarding substantiated complaints against
individual officers pursuant to FOIL requests. See Pet. Br. at 23-24. This practice
was authorized by an executive director, and is consistent with the correct
interpretation of the CCRB's mandate. It is the City's current position on this
appeal that constitutes an unwarranted expansion of CRL § 50-a. Providing the

12

Summary Information to the public, and to elected officials such as Amici, is at the
core of the CCRB's statutory, mission.12
Furthermore, the City's position on this appeal represents a potentially
significant and dangerous expansion of the ability of the police to shield pertinent
information from public view. The Summary Information requested here only
includes a numerical count of how many complaints against Officer Pantaleo were
substantiated and, for those that were, what discipline the CCRB recommended to
the NYPD. In other words, the Summary Information includes only final
12

The City's argument in this respect appears to be part of a recent trend in
which it has taken an increasingly expansive view of what police disciplinary
information is precluded from disclosure by CRL § 50-a. In particular, after
Petitioner-Respondent filed her responsive brief on this appeal—in which she
pointed out that the NYPD routinely makes its own "personnel orders" available to
the public, further demonstrating that the City's position in this case lacks merit,
see Pet. Br. at 25-26 the NYPD abruptly stopped making such "personnel orders"
available. See, e.g., Erin Durkin, Rocco Parascandola, & Greg B. Smith, Mayor de
Blasio has no problem with keeping cops' disciplinary records sealed, but once
blasted NYPD 's lack of transparency, Daily News (Aug 25, 2016),
http://www.nydailynews. coin/news/polіtіcs/mayor-de-Ыasio-sіdes-nypdtransparency-debate-article-1.2766356; Rocco Parascandola & Graham Rayman;
EXCLUSIVE: NYPD suddenly stops sharing records on cop discipline in move
watchdogs slam as anti-transparency, Daily News (Aug 24, 2016);
http ://www.nydailynews. com/new-york/exclusive-nypd-stops-releasing-copsdisciplinary-records-article-1.2764145; Soteriоs Johnson, Citing Privacy Laws, the
NYPD Goes Quiet on Dіsciplіned Ofлcers, WNYC (Aug 25 2016),
http ://www.wnyc. org/story/citing-privacy-laws-nypd-has-gone-quiet-disciplinedofficers/. Accordingly, if this Court accepts the City's position on this appeal, not
only will the public be denied access to the CCRB's disciplinary
recommendations, it will also be denied access to the NYPD's decision whether to
impose discipline, effectively cutting off any public oversight over how the NYPD
imposes discipline on its officers subject to civilian complaints.
13

adjudicative decisions of an independent agency of issues within its statutory
remit.
That the CCRB's final decisions may be relevant to the NYPD's
determination of individual officers' employment or promotion status, and thus
potentially included in an officers' individual "personnel files," does not mean that
the CCRB is prohibited from disclosing its own final decisions, which are
produced independently of any decision by the NYPD regarding individual
officers' employment or promotion. By comparison, if a copy of the video of the
arrest at issue in this case is included in Officer Pantaleo's personnel file, surely
Officer Pantaleo and the City cannot seek to embargo the dissemination of that
video solely because it is included in his personnel file. The NYPD's own decision
to include something in an officer's personnel file cannot be allowed to become a
means to hide any information that the public otherwise has a right to know.
Similarly, although a court decision (or jury verdict) finding that an officer violated
an individual's constitutional rights could be used to consider whether to fire,
demote, or at least not promote that officer, such decisions or verdicts are not
covered by CRL § 50-a, although they would be if the City's expansive
interpretation of that statute were accepted.13

13

Historically, high-profile civil rights cases against police officers in New
York City have been widely publicized, in many cases spurring debates and action
about important reforms. See, e.g., Joesph P. Fried & Blame Harden, The Loumia
14

II.

THE DECISION BELOW SHOULD BE AFFIRMED AS IT WAS AN
APPROPRIATE EXERCISE OF THE COURT'S BROAD
DISCRETION TO ORDER DISCLOSURE IN FURTHERANCE OF
THE PUBLIC INTEREST
Even if the Summary Information constituted a "personnel record" (which it

does not), this Court should affirm the decision below as an exercise of its broad
discretion to permit disclosure. CRL § 50-a provides that certain "personnel
records" "shall be considered confidential and not subject to inspection or review
... except as may be mandated by lawful court order." CRL § 50-a (emphasis
added). The legislative history indicates that if the judge determines that "the
information in the personnel records is required in the public interest, the judge can
release it." Mem. of Senator Padavan in Supp. of Senate Bill 7635-B at 1, dated
June 7, 1976.
The public interest overwhelmingly weighs in favor of disclosure of the
Summary Information here. In order for Amici to effectively perform their duties
as representatives elected by the people of New York City, including to oversee the
CCRB and to push for meaningful police reform, the Summary Information must
be disclosed to the public. The lack of transparency from withholding the

Case: The Overview; Ofлсer Is Guilty iii Torture of Loumia, The New York Times
(June 9, 1999), http ://www.nytirnes. corn/i 999/Об/09/nyregиоn/the-louimа-cаѕe-theoverview-officer-is-guilty-in-torture-of-louima.html?
pagewanted=all; Benjamin Weiser, Former Ofлcer Gets 7 1/2 Years Iii Man's
Death, The New York Times (October 9, 1998), http://www.nytimes.com
/ 1998/10/09/nyregion/former-officer-gets-7-1-2-years-in-man-s-death.html.
15

Summary Information will inhibit Amici's and the public's ability to engage in
informed discussions about how to improve police-community relations going
forward, and will erode the public trust in the police. Moreover, the City's
overbroad interpretation of CRL § 50-a, including in response to this litigation, see
supra note 12, provides another reason for this Court to affirm. In this case, the
judiciary is the only check on the erroneous expansion of CRL § 50-a, which
allowed to continue

if

will continue to worsen the public's trust in the NYPD and

hinder reform efforts precisely at a time when more transparency is needed.
A.

The Public Interest In CCRB Transparency

The CCRB's mandate to keep the public informed of its performance of its
duties is based on a solid foundation in social science and decades of civilians'
lived experience, including that of communities of color in New York City. It is
well-established that public access to this kind of information is a necessary
preliminary step to community engagement in police reform and political
accountability for the NYPD. See Kami Chavis Simmons, The Politics of
Policing: Ensuring Stakeholdeт Collaboration in the Federal Reform of Local Law
Enforcement Agencies, 98 J. Crim. L. & Criminology 489, 504 (2008) (improving
transparency discourages police misconduct and leads to increased political
accountability); Erik Luna, Transparent Policing, 85 Iowa L. Rev. 1107, 1108

1б

(2000) (discussing police accountability). That is especially true for the Summary
Information here.
"Building and maintaining community trust is the cornerstone of successful
policing and law enforcement." See Building Trust Between the Police and the
People They Serve, Aп Iпterпal Affairs Promising Practices Guide for Local Law
Eпforсеmeпt, INTERNATIONAL ASSOCIATION OF CHIEFS OF POLICE 3

http://www.theiacp.org/portals/0/pdfsBuildingTrust.pdf. In turn, trust in the
police "begins with willingness to share information." Luna, supra at 1162-63; see
also id. at 1193 (noting the role of trust and communication in improving
transparency in policing). In fact, the NYPD's new Commissioner, James O'Neill,
has acknowledged the importance of police-community relations to police
effectiveness. O'Neill recently stated: "Fighting crime is what we get paid to do,"
and that "we can't do that unless we have the backing of the community. Unless
we have that connectivity, it's not going to work." Al Baker & J. David Goodman,
James O'Neill, Officer Since 1983, Will Step into Police Dept. 's Top Job, New
York Times (Aug 2, 2016), http://www.nytimes.com/2016/08/03/
nyregion/j ames-oneill-nypd-commissioner.html.
Yet, two years after Eric Garner's death, New Yorkers are still demanding
access to data concerning the circumstances that allowed it to occur, including
whether Officer Pantaleo had previously been found to have engaged in on-duty

17

misconduct in the past and, if so, what (if anything) the CCRB recommended that
the NYPD do about it.
Asymmetries in information about police disciplinary practices—
exemplified by the CCRB's administrative denial of the Petitioner's FOIL request
and the NYPD's more recent decision to start denying access to "personnel
orders"—undermine the public's ability to understand what is happening and
request specific changes to ensure police accountability going forward.
Large-scale protests in New York City and throughout this nation attest to
civilians' concern and frustration with the withholding of information about policeinvolved civilian deaths. A recent report from the International Association of
Chiefs of Police emphasizes how important information sharing is to improving
police-community relations, particularly during sensitive times:
Strong communication is critical to building relationships
with the community. Transparency in all areas is key.
Open, accessible reporting of statistics, arrest
information, and any other law enforcement data is
expected, even when the information provided does not
paint the best picture. Internally, education and training
should consistently promote community inclusion at all
levels and ranks. Open communication tells the
community that there is nothing to hide. In times of
crisis or critical incident, communication must happen
quickly, frequently, and honestly.14

14

See IACP National Policy Summit on Community Police Relations, THE
POLICE FOUNDATION INTERNATIONAL ASSOCIATION OF CHIEFS OF
18

Instead of shutting the public out of the dialogue on police discipline,
"[p]roviding open data makes a statement about the acceptance of accountability
on the part of the agency and its willingness to be transparent." See Five Things
You Need to Know About Open Data in Policing, THE POLICE FOUNDATION,
https ://www.policefoundation. org/wpcontent/uploads/2015/06/PF_FiveThings_ Op
enDateInPolicing_ Handout _RGB.pdf. (discussing aspects of open data movement
and ways that "community analysis of open data could yield important insights
into policing"); see Luna, supia at 1167-68 (noting that law enforcement openly
discussing guidelines for use of force allows for public debate and "empowers the
citizenry through sharing information and collaborating on appropriate policing
principles").15
"[E]lected officials"—such as Amici "play a key role in building trust
between police and the communities they serve."16 But in order to do so, Amici
and the public need to know the facts.

POLICE, 15 (Jan 2015), http://www.theiacp.org/Portals/0/documents/pdfs/
CommunityPoliceRelationsSummitReport web.pdf.
15

The Citizens Police Data Project is a national model of.transparency and
accountability created in collaboration with the University of Chicago Law
School's Mandel Legal Aid Clinic). See Citizens Police Data Project, Invisible
Institute (Nov 10, 2015), http://invisible.institute/police-data/.
See City Officials Guide to Policing in the 21st Century, NATIONAL
LEAGUE OF CITIES (2016), 1 http://www.nlc.órg/Documents/Find%20City%
20Solutions/ Research%20lnnovation/GovernanceCivic/NLC%20Community
%20Policing%20 Guide.pdf.
16
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B.

The Public Needs The Summary Information In Particular To
Engage In Dialogue On Police Reform

The Summary Information will provide a basis for the citizens of New York
City, and their elected representatives, to engage in a dialogue about police
accountability for use of excessive force, particularly in communities of color. The
public's interest thus extends beyond concerns just about Officer Pantaleo's prior
bad acts to concerns about how police accountability systems might be implicated
in Mr. Garner's death. This particular incident has focused the public's attention,17
and the debate on where we go from here is already underway. Without access to
the Summary Information, however, the public is at a disadvantage in addressing
structural conditions within the NYPD. See Smith, supra at 336 (recognizing the
need to "democratize the institution of policing through meaningful community
participation in the governance of police departments and in the transparency of
police practices"); see also Kami Chavis Simmons, New Gоvеrпaпcе and the
"New Paradigm" of Police Accountabиlity: A Democratic Approach to Police
Reform, 59 Cath. U. L. Rev. 373, 411-16 (2010) (emphasizing the need for

17

The fact that Mr. Garner's death was caught on video by a bystander
"allowed for media coverage, the importance of which cannot be overstated. This
coverage has validated the daily experience of people in communities of color that
have largely been ignored." See Jonathan M. Smith, Closing the Gap Between
What is Lawful aпd What is Right iii Police Use of Force Juтisprudeпce by Making
Police Departments More Democratic Institutions, 21 Mich. J. Race & L. 315,
334-35 (2016).
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increased transparency and citizens' active deliberation as part of any policereform efforts).
Releasing the Summary Information, by contrast, may reveal "systemic
features of the police organization [that] permit, sanction, or even encourage the
officers' violent behavior." See Barbara Armacost, Organizational Culture and
Police Misconduct 455, George Washington Law Review, Vol. 72-453, 455-56
(2004); see Luna, supra at 1111 (discussing institutional problems in policing).

Although, as noted above, the CCRB routinely publishes aggregate statistics, the
Summary Information is necessary in order for Amici and the public to scrutinize
the particular practices that led to the highly visible incident at issue in this case,
which in tum is a necessary ingredient for designing and implementing reforms
that will work to prevent future similar incidents. See Luna, supra at 1164-67
("[T]ransparency is the ability of the citizenry to observe and scrutinize policy
choices and to have a direct say in the formation and reformulation of these
decisions.").
Finally, it would be antithetical to the purpose of the CCRB to close off its
operations from public view, and thus prevent the public from being able to
scrutinize and comment on policing trends. "[C]itizens can and should not be
limited to participating solely to give legitimacy to the citizen review process," but
to "help improve the quality of police services by ensuring that the problems in

21

complaints and the information they contain are properly attended to within the
police organization." See Debra Livingston, The Unfulfilled Promise of Citizen
Review, 1 Ohio State Journal of Criminal Law 653, 669 (2004) ("[T]he legitimacy
of citizen complaint review mechanisms will turn, not on the mere inclusion of
citizens in the complaint review process, but in the improvements to policing that
this helps bring about.").
Accordingly, the Court should affirm the decision below as an appropriate
exercise of the lower court's broad discretion to order that such information be
released in light of the overwhelming public need. With access to the Summary
Information, Amici and the public will be one step closer to being able to
implementing effective reforms that will ensure that the NYPD has the public trust.
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CONCLUSION
Amici urge the Court to affirm the decision below.
Dated:

New York, New York
September 6, 2016

Respectfully submitted,

CLEARY GOTTLIEB STEEN & HAMILTON LLP

By

г
vram E. Lu
Nefertiti J. Alexander
Mark E. McDonald
Grace J. Kurland
One Liberty Plaza
New York, New York 10006
(212) 225-2000
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Appendix A

Amici curiae are thirty-four members of the New York City Council (two
thirds of its 51 members) comprising the Progressive Caucus and the Black,
Latino, and Asian Caucus, as well as United States Congressman Hakeem Jeffries,
Manhattan Borough President Gale Brewer, and New York City Public Advocate
Letitia James.
The Progressive Caucus and Black, Latino, and Asian Caucus of the New York
City Council
The Progressive Caucus of the New York City Council (the "Progressive
Caucus") consists of 19 of the 51 members of the City Council. The Progressive
Caucus seeks to promote, among other things, criminal justice policies that
emphasize "police accountability ... in order to insure public safety and justice."'
The New York City Council Black, Latino, and Asian Caucus, (the "BLA
Caucus") consists of 26 of the 51 members of the City Council. The Caucus' stated
mission is "to protect, advocate for, and empower all residents and communities of
color in New York City through legislation, public policy, and funding."2
Together, the Progressive Caucus and the BLA Caucus represent 34 of the
City Council's 51 members and thus represent more than half of members of the
New York City Council. As a result of the Caucuses' continuing efforts to
' See Statement of Principles, Progressive Caucus of the New York City Council (March 2010),
https ://nycprogressives. com/statement-of-principles/.
2 See About the Caucus, Progressive Caucus of the New York City Council (2016),
https ://blacaucus. com/about/.
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increase transparency and accountability of the NYPD, the City Council passed
legislation on August 3, 2016 to collect and record information on the use of force
by police. In addition, the BLA Caucus and members of the Progressive Caucus
have previously fled a friend-of-the-court brief in an action concerning racially
motivated stop and frisk policies. See, e.g., Floyd v. City of New York, 959 F.
Supp. 2d 540 (S.D.N.Y. 2013). Here, Amici similarly believe that, as local elected
officials answerable to the public of this City, their perspectives on the importance
of transparency in moving forward with police reform will be helpful to the Court.
Representing a majority of the City Council, the members of the caucuses have a
strong interesting in promoting transparency and accountability of the New York
City Police Department.

United States Congressman Hakeem Jeffries
Congressman Hakeem Jeffries represents New York's 8t1i Congressional
district in the United States Congress.3 Rep. Jeffries has served as a tireless
advocate for the residents of large parts of Brooklyn and a section of Queens
during his time in Congress.4 Eric Garner was a prior resident of the
Congressman's district, where his mother currently resides.' As a member of the
3 See Biography, United States Congressman Hakeem Jeffries,
https: //j effries.house. gov/about/full-biography.
4

Id.

See Eric Garner Remembered as Family Man at Packed Brookyln Funeral, DNAInfo (July 24,
2014), https://www.dnainfo.com/new-yоrk/20i40724/boerum-hill/eric-garner-remembered-asfamily-man-at-packed-brooklyn-funeral.
2
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House Judiciary Committee, Rep. Jeffries has worked to reform the criminal
justice system, support the New York Police Department, and push for fairness and
transparency in police community relations. During the 114t1 Congress, Rep.
Jeffries was instrumental to the passage of the Slain Officer Support Act of 2015
and introduced the Excessive Use of Force Prevention Act of 2015, legislation that

will make the deployment of a chokehold unlawful under federal civil rights law.6
Rep. Jeffries has repeatedly engaged the Attorney General and Department of
Justice regarding its investigation into the death of Mr. Garner, and continues to
push for nationwide policing reform as a member of the Congressional Policing
Strategies Working Group.7

Manhattan Borough President Gale Brewer
Gale A Brewer is the elected Borough President of Manhattan. In that
capacity, she has the right and responsibility to scrutinize the functioning of City
agencies within the Borough of Manhattan, including the New York City Police
Department and the New York City Civilian Complaint Review Board. Since
assuming the position of Borough President in January 2014, Ms. Brewer has

ьΡ See Biography, United States Congressman Hakeem Jeffries,
https://j effries.house. gov/about/full-biography.
See Goodlatte and Conyers Announce Working Gr oup on Policing Strategies, House Judiciary
Committee (July 13, 2016), https://judiciary. house.gov/press-release/goodlatte-conyersannounce-working-group-policing-strategies/.; see e.g., Oversight of the United States
Department of Justice, House Judiciary Committee Hearing (November 17, 2015),
https://judiciary.house.gov/hearing/oversight-of-the-united-states-department-of-justice/.

7

3
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focused on improving the interaction between the New York City Police staff and
members of the community, holding numerous town hall meetings throughout the
Borough, publishing findings and recommendations, and sponsoring grants to nonprofits for projects seeking to иmprove community-NYPD relations.8
Borough President Brewer has long championed government transparency
through the sharing of data and records. In 2012 then-New York City
Councilmember Brewer sponsored Local Law 11 of 2013, known as the "Open
Data Law," which made substantial amounts of City government data available to
the public, resulting in greater government transparency and accountability.

New York City Public Advocate Letitia James
The Public Advocate for the City of New York, is one of three city-wide
elected officials. She is a member of the New York City Council.9 The chief role
of the Public Advocate is to serve as a direct link between New Yorkers and their
government, act as a watchdog over City agencies, and investigate complaints
about City services.10 The Public Advocate is charged with receiving,
investigating, and attempting to resolve constituents' complaints against City

See Improving Police-Community Relations: A Report from a Series of Town Hall Meetings in
Brooklyn and Manhattan, MANHATTAN BOROUGH PRESIDENT,
http://manhattanbp.nyc.gov/downloads/pdf/NYPD%20Тоwn%20Hа11%20Report.pdf.; see also,
Gale Brewer, Manhattan Borough President, http://manhattanbp.nyc.gov/html/home/home.shtml.
See N.Y. City Charter §§ lО(a), 22, 24(a).
Io
See Letitia James, The Pudic Advocate for the City of New York,
http://pubadvocate.nyc. gov/about.
8

4
[NEWYORK 3253743 2]

agencies. The Public Advocate also ensures that the city government serves its
citizens by making proposals or seeking relief to address perceived shortcomings

or failures, particularly in relation to the transparency of city agencies. She is the
Chair of the Commission on Public Information and Communication (CОPIC).12
CОРIC is charged with " monitor[ing] agency compliance with the provisions of
the charter, and other laws which require ... public access" to information
maintained by city agencies, and "assist[ing] the public in obtaining access to such
information."13
Public Advocate Letitia James took office in January 2014. Since taking
office, Public Advocate James has been a strong advocate for criminal justice

reform, leading the push for police body-worn cameras in the NYPD and calling
for special prosecutors to be used in all cases of police misconduct.14 Public
Advocate James has also pushed for transparency of police documents in the
courts, for example filing a petition to unseal the grand jury minutes in the case
involving Eric Garner's death and filing an amicus brief in the litigation
concerning the NYPD's stop-and-frisk practices.15

11 See N.Y. City Charter § 24(h), (f).
12

See Id. § 1061.
See Id. § 1061(d).
14
See Letitia James, The Public Advocate for the City of New York,

13

http: //pubadvocate.nyc. giv/about.

15 See Legal Action, The Public Advocate for the City of New York

http://pubadvocate.nyc. gov/about.
5
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